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Current Lopics. 

N the latest issue of the Medico-Legal 
Journal, the editor, Clark Bell, Esq., has 

an interesting and valuable article on the 
subject of criminal appeal in England. The 
author truly says that the proposed amend- 
ment of the law of criminal procedure in 
England, allowing an appeal to the con- 
victed, is well worthy of attention not only 
among the British public but on the part of 
all English-speaking people. The bill re- 
ferred to, which has already reached a sec- 
ond reading in the House of Commons, 
under the charge and direction of Mr. Pick- 
ersgill and his colleagues, has been framed 
with the object of giving effect to the recom- 
mendations of the judges, in their report in 
1892, to the Lord Chancellor. Mr. Bell un- 
doubtedly the sentiment of most 
Americans when he expresses regret that 
Mr. Pickersgill placed the 
reasons of the bill on such narrow lines as 
the acknowledged disparity of sentences 
passed upon offenders by different judges, 
for precisely the same class of offences and 
committed under similar circumstances. As 
Mr. Bell well says, disparity of sentences, 
while a recognized evil on both sides of the 
Adlantic, “is only an incident to the major 
and more important question which con- 
fronts the British publicists, 
the present an 
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convicted a trial before a 
single judge, is placed wholly outside the 
judicial power to correct any errors or mis- 
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takes of law or fact occurring on the trial, 
or review or modify the sentence.” That 
such mistakes do occur is sufficiently attested 
by the statement of Mr. Justice Grantham, 
that 4,600 petitions were made last year to 
the Home Secretary from convictions, upon 
which no less than 420 orders had been 
made by that officer, granting the relief 
asked, in whole or in part. The defects of 
the present system, and under which reliance 
must be had wholly on a Home Secretary, 
who, as Mr. Bell points out, may not be a 
lawyer at all, or familiar with the principles 
of law, are too apparent to need emphasiz- 
ing. It will hardly be denied anywhere that 
a full bench of judges (the bill provides for 
six to be selected by the Queen’s Bench di- 
vision of the High Court of Justice, sitting 
with the Lord Chief Justice) would be a 
safer and far better tribunal to pass upon a 
case than the Home Secretary of Great Brit- 
ain, freely conceding the fact, which is unde- 
niable, that some of the ablest men in 
England have graced that office. Mr. Bell 
well asks whether the liberty or the life of 
the citizen charged with crime is of less value 
in British eyes than the bank account of the 
defendant, which should give a right to an 
appeal to save property while denying it to 
save life. It may be worth while to glance 
for a moment at the objections made in Eng- 
land to the proposed reform in criminal pro- 
cedure. These objections may be said to 
have been voiced by Lord Justice Lopes, 
who, in a charge he recently made to the 
grand jury at the Wilts Quarter Sessions, 
commented on the bill now pending in these 
words: 

‘The comparison of criminal cases with 
civil is delusive; they stand altogether on a 
ditferent footing. In civil cases the verdict 
proceeds on the weight of the evidence, and 
no verdict of a jury is allowed to be im- 
peached, unless it is so unreasonable as to 
be almost perverse, a state of things which, 
in a criminal case, would justify the interfer- 
ence of the Home Secretary. In criminal 
cases the accused is presumed to be innocent 
until proven guilty, and the jury are emphat- 
ically told that they must not convict, unless 
they are satisfied, beyond a reasonable doubt, 
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of the guilt of the accused. The risk of an 
innocent person being convicted in England 
is infinitesimal, and that risk, in my opinion, 
will be practically removed if, as I hope soon 
will be the case, the accused and the husband 
and wife of the accused are permitted to give 
evidence in criminal cases.” 
* * ” * * * 

“ The existence of a Court of Appeal, em- 
powered to reverse a conviction of facts, will 
introduce an element of uncertainty in the 
administration of the criminal law highly 
detrimental to the deterrent effects of punish- 
nent.” 

* * * * * * 

“It will relax, too, the sense of stern re- 
sponsibility now so keenly recognized by the 
juries, proceeding, in my judgment, from 
the feeling that their verdict is final and 
irreversible.” 

F * * * * * 

“Is there to be an appeal in every criminal 
case? If so, the temptation to appeal will 
be overwhelming — and at whose cost? In 
the case of a poor man, it must be at the cost 
of the public, otherwise the rich will have an 
unfair advantage over the poor.” 

None of these arguments are likely to 
strike the average lawyer or publicist on this 
side of the water, at least, as having any 
great weight. In the light of experience few 
will share the apprehensions of Lord Lopes. 
It may be added, as a relevant fact, that in 
Her Majesty’s Dominion of Canada the law 
of criminal appeal is as broad and full as in 
any American State. Nor should any of the 
scandals or abuses which have grown up 
under the system, as administered in the 
United States, deter Great Britain from in- 
stituting the much needed reform, for, in the 
course of time, such abuses are certain to be 
eliminated, in whole or in part, by remedial 
legislation. Mr. Bell does not urge the 
abolition of the Home Office system which, 
as he freely concedes, is in many respects an 
admirable one. It has faults that could be 
corrected, evils that could be remedied, and 
its powers might even be increased, as has 
heen done in Canada. At present its pow- 
ers are limited to pardon and commutation — 
powers which, under our Constitution, are 


vested for the general good in the President 
of the United States for crimes against the 
government, and in the States, in the Execu- 
tive, sometimes acting in conjunction with a 
beard of pardons. Again referring to the 
procedure in Canada, the author shows that 
the powers vested in and exercised by the 
Home Secretary in Great Britain are vested 
in the “ Minister of Justice,’ and the new 
statutes of the Dominion also give to this 
officer a power not granted to the Home 
Secretary of Great Britain —a power that 
is not executive, but judicial; a power un- 
precedented in modern governments, so far 
as the author is aware; a power in any case 
of his own volition, to order a new trial before 
any court in any part of the Dominion of Can- 
ada. Such a power, Mr. Bell shows, could 
not be granted an executive in the American 
States, because all judicial power and func- 
tions are, by the organic law, vested in the 
judiciary. It is not intended by the advo- 
cates of the right of criminal appeal in Great 
Britain to impair functions of the Home Of- 
fice. It is a fact of interest that in Canada 
the right of appeal is entirely judicial and — 
outside the functions of the Minister of Jus- 
tice. Mr. Bell’s article concludes with a 
statement of the views of eminent judges 
and jurists of the United States and Canada, 
given at the personal request of the writer, 
making the contribution a most notable one 
to the discussion of one of the most import- 
ant questions which has come before the 
sritish public for many years. 


The New York law of 1897 (chapter 506), 
which amends the Penal Code by making it 
a prison offense for any person, except the 
accredited agent of a transportation com- 
pany, to sell a railway or steamship ticket 
(popularly known as the Anti-Ticket Scalp- 
ing law), went into effect on the first inst. 
The new law, while favored by the majority 
of the newspapers of the State, has been bit- 
terly opposed at every stage of its progress, 
and is still being fought by the Commercial 
Travelers’ National League, on the ground 
that it seriously interferes with their consti- 
tutional rights, as well as the rights of mer- 
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has been arranged, an arrest made, and the 
plan fornied to have habeas corpus proceed- 
ings bring the case at once before the Su- 
preme Court. The commercial men hold 
that the law bears a false title, given by its 
authors with the object of deceiving the 
public as to its true purport. 
pose the law because, in their view, it 
abridges their constitutional right to dispose 
of personal property in whatever market best 
suits the owner. It is also alleged that the 
anti-scalpers’ law relieves the railroads from 
the redemption of mileage at the price paid 
therefor, and subjects the holder to a two 
vears’ penalty if he offer to sell it. Noting 
the fact that one of the provisions of the new 
law is that mileage books shall be redeemed 
within thirty days after the date of expira- 
tion thereof, it is pointed out that, if a mile- 
age book offered for redemption contained 
300 miles, the 700 used would be charged at 
three cents a mile, and the holder of 300 
miles would get nothing in return for this 
unused portion of the book. The provision 
of the new law with reference to the redemp- 
tion of unused tickets is as follows: 


They also op- 


“Every person who shall have purchased 
a passage ticket from an authorized agent of 
a railroad company, which shall not have 
been used, or shall have been used only in 
part, may within thirty days after the date 
of the sale of said ticket, present the same, 
unused or partly used, for redemption, at the 
general office of the railroad company which 
issued said ticket, or at the ticket office where 
said ticket was sold, or at the ticket office at 
the point to which the ticket has been used. 
lf said ticket, wholly unused, shall be pre- 
sented for redemption at the ticket office 
where sold, the same shall be then and there 
redeemed by the agent in charge of said 
ticket office at the price paid for said ticket. 
If said ticket, partly used, shall be presented 
for redemption at the ticket office where sold, 
or at the ticket office at the point to which 
used, the ticket agent at either of said offices, 
upon the delivery of said ticket, ‘shall issue 
to the holder thereof a receipt, properly de- 
scribing said ticket and setting forth the date 
of the receipt of said ticket, and the name of 
the person from whom réceived, and shall 








thereupon forthwith transmit said ticket for 
redemption to the general office. It shall be 
the duty of every railroad company to re- 
deem tickets presented for redemption, as in 
this section provided for, promptly and 
within not to exceed thirty days from the 
date of presentation at the general office or 
from the date of the aforesaid receipt. A 
wholly unused ticket shall be redeemed at 
the price paid therefor. <A partly used ticket 
shall be redeemed at a rate which shall be 
equal to the difference between the price 
paid for the whole ticket and the cost of a 
ticket of the same class between the points 
for which said ticket was actually used. 
Mileage books shall be redeemed within 
thirty days after the date of the expiration 
thereof in the same manner. Every railroad 
company which shall wrongfully refuse re- 
demption, as in this section provided for, 
shali forfeit to the aggrieved party fifty dol- 
lars, which sum may be recovered, together 
with the amount of redemption money to 
which the party is entitled, in an action in 
any court of competent jurisdiction, together 
with costs; but no such action can be main- 
tained unless commenced within one year 
after the cause of action accrued.” 

This looks like an entirely fair and equi- 
table arrangement, in view of which it does 
not seem possible that any clause inserted 
in mileage books to the effect that no part 
of the same shall be redeemable would have 
any effect in avoiding the liability of the 
company issuing the mileage book. If this 
redemption were not'so stringently provided 
for, under adequate penalty for the violation 
of such provision, the commercial men 
would undoubtedly have stronger grounds 
for protesting against the law than are now 
apparent. It is undeniable that the ticket- 
scalping evil had reached proportions which 
demanded some legislative correction. It 
seems equally certain that some of the 
“drummers” are opposing the new law 
partly, if not mainly, for the reason that it 
cuts off perquisites acquired by very shrewd 
and expert manipulation of tickets, whereby 
many commercial men have been able, by 
“scalping” tickets and charging their em- 
ployers full fares, to add considerably to their 
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income. So long as transportation com- 
panies are compelled to redeem the unused 
pertions of tickets, there would seem to be 
no great hardship in compelling all travelers 
to purchase them from accredited agents. 
We believe the courts will experience no 
difficulty in finding the new law constitu- 
tional, as involving no abridgment of per- 
sonal rights guaranteed by the organic law 
of the State. 





Statutes prohibiting the playing of the 
game of base ball on Sunday have been, as 
is well known, declared unconstitutional by 
the courts of several of the States. Among 
these in the Cuyahoga County (Ohio) court, 
which recently, in the case of State v. Powell, 
carefully discussed the question and reached 
the conclusion that such statutes are clearly 
contrary to the organic law of the State. 
The reasons given for reaching this view of 
the law are interesting and worth reciting. 
The section under consideration, 7032a, pro- 
vided that “ whoever on the first day of the 


week, commonly called Sunday, participates 


in or exhibits to the public, with or without 
charge for admittance, in any public room, 
ground, garden or other place in this State 
* *.* any base ball playing, he or she 
shall, on complaint made within twenty 
days thereafter, be fined in any sum not ex- 
ceeding $100, or be confined in the county 
jail not exceeding six months, or both, at the 
discretion of the court.” This statute, the 
court says, must rest for its validity on one 
of two predicates, to wit: It must be either 
unlawful or an offense to play or exhibit base 
ball on Sunday, because it is Sunday, or it 
must rest, in order to be an offense, upon the 
fact that it is an immoral game or exhibition, 
falling clearly within the police power or reg- 
ulation, and, therefore, a crime. It is not a 
crime to play base ball on Monday or any 
other day of the week, says the court; hence, 
if it rests upon the fact, or is made a crime 
because it is played on Sunday, then it is 
clearly in conflict with the Constitution and 
cannot be upheld, because the doctrine is 
well settled, and especially in Ohio, that all 
statutes which inhibit common labor, statutes 
that refer to the first day of the week, com- 





monly called Sunday, are not enacted or en- 
forced to compel the observance of that day 
as a day of religious worship, but as a day 
of rest. Therefore, for the legislature to 
enact a statute prohibiting the playing of 
base ball on Sunday, because it was Sun- 
day, would be unconstitutional and void. 
Another fatal objection is found in the 
fact that the act in question makes no ex- 
ception in behalf of that class of people 
who conscientiously observe the seventh day 
of the week as Sunday or Sabbath, the Su- 
preme Court of Ohio having, on two or three 
occasions, distinctly declared that a statute 
providing for the observance of the first day 
of the week, commonly called Sunday, as a 
day of rest, is void and unconstitutional un- 
less it contains such an exception. Next, 
examining the question whether the statute 
can be upheld because the act inhibited 
falls within the police power, the court points 
out that it is fundamental that all acts falling 
within the broad power of police regulation 
under the constitution must be something 
in the nature of a nuisance, or in fact im- 
moral, or having an immoral tendency, or 
detrimental to the good or welfare of the 
whole people. The court is clearly of the 
opinion that to play or exhibit base ball does 
not fall within the provision of the general 
definition above given as to police regula- 
tion. Whether the legislature of Ohio may 
or may not enact a statute that would be 
constitutional and valid as inhibiting the 
playing of base ball on Sunday the court 
does not feel called upon to decide, but clear 
it is to the mind of the court that the statute 
as enacted, grouping base ball playing 
among a lot of immoral games such as 
gambling, etc., is unconstitutional and void. 





The London Law Journal mentions the 
fact that the question “ Can a judge be guilty 
of contempt of court?” was raised in regard 
to a case in which a county court judge made 
some exceptionally strong observations on 
the conduct of a bankrupt who applied for 
his discharge. Among the numerous epi- 
thets bestowed by the judge on the proceed- 
ings of the applicant was that of “ bare-faced 
and impudent robbery.” The fact that crim- 
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inal proceedings are pending against the 
bankrupt, and that unless the venue is 
changed, he will be tried by a jury in the 
town in which the County Court judge has 
denounced him in such strong terms would 
seem to make it difficult for the defendant to 
secure a fair and impartial trial. It is true 
that if anybody but a judge had thus stig- 
matized his conduct while criminal proceed- 
ings were pending he would have been com- 
pelled to answer a charge of contempt, with 
the chance of being mulcted in a consider- 
able sum. But as to judges the rule that 
they cannot be prosecuted for observations 
made in the course of their judicial duties, 
however much such privilege may be some- 
times abused by minor magistrates, no doubt 
makes, in the long run, for the interests of 
justice. As the Law Journal well says “ in 
the absence of such a rule our judges would 
be subject to constant persecution at the 
hands of disappointed suitors, and might 
grow less fearless in the discharge of their 
duties.” It may be added that there are 
remarkably few cases in the books, at least 
in modern times, in which the immunity of 
the judges from prosecution for remarks 
made in the performance of their duties on 
the bench, has seriously interfered with the 
proper administration of the law. 


In Hope v. Brash and Another, the English 
Court of Appeal passed upon an interesting 
question pertaining to the law of libel. This 
was an appeal by the defendant from an 
order of Bruce, J., at chambers, affirming the 
order of a master for production of a docu- 
ment. The plaintiff brought action to re- 
cover damages for a libel published in a 
newspaper of which the defendants were the 
proprietors. The defendants, in their state- 
ment of defense, admitted the publication and 
pleaded that the libel was inserted in the 
newspaper without actual malice, and with- 
out gross negligence; that before the action 
was commenced they had published a full 
apology, and that they paid into court a sum 
of money as sufficient to satisfy the plaintiff's 
claim. The plaintiff applied for an order for 
discovery of documents and the order was 
made by the master. The defendants ap- 








pealed and the order was affirmed by Bruce, 
J., at chambers, leave to appeal being given. 
The Court of Appeal held that an order for 
production and inspection of manuscript 
ought not to be made because the defendant 
ought not to be compelled to give informa- 
tion as to the writer of the libel. Lord 
Esher, in his opinion, cited the case of Hen- 
nessy v. Wright, where the court had to 
consider the same question whether, when a 
libel has been published for which the de- 
fendant admits that he is responsible, he 
should be forced to say who gave him the 
materials for the published libel. The rule 
is, not that the court will never order that in- 
formation to be given, but that, as a general 
rule, the court, as a matter of discretion, will 
not do so—in other words, there must be 
something very special in a case to make any 
exception to the rule. 





Hotes of Gases. 

In Bradford vy. Clark and Thompson, decided 
by the Supreme Court of Maine (90 Me. 208), it 
was held that no action for slander will lie when 
the words alleged to be defamatory are privileged 
communications. The plaintiff, a supervisor of 
schools, was present at the annual town meeting, 
when a proposition was pending for an appro- 
priation of money for the purchase of more school 
books, and the defendants, who were voters and 
taxpayers, declared that “the school books had 
been burned” by him, one of them adding, “I 
can prove it,” and the other, addressing the plain- 
tiff, stated: “ You, the superintendent of schools, 
have thrown the text-books into the stove in pres- 
ence of children.” It appearing that in making 
the imputed statements the defendants had rea- 
sonable grounds for believing they were true; that 
they made them in good faith, in an honest belief 
that they were true; that they desired definite in- 
formation in regard to the charges against the 
plaintiff, when an explanation from him might 
have been entirely satisfactory; and that they 
were speaking to the fellow-citizens, who had a 
corresponding interest with themselves: Held, 
that the occasion was privileged. The court said 
in part: “It was a New England town meeting, 
held for the annual election of officers, for the 
necessary appropriation of money, and to con- 
sult upon the common good. The plaintiff was a 
public officer. His fidelity or efficiency in the dis- 
charge of his trust had been brought in question 
with reference to the preservation of school books. 
A proposition was pending for the appropriation 
of money for the purchase of more books. The 
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defendants were voters and taxpayers in the town, 
having an interest in the subject-matter. They 
had a right to know how the money raised by 
taxation was being expended. In making the 
statements imputed to them, they were speaking 
to their fellow-citizens, who had a corresponding 
interest with themselves. It was a privileged oc- 
caston. They had reasonable grounds to believe 
their statements to be true. They made them in 
good faith, in the honest belief that they were 
true. They had no actual malice against the 
plaintiff. They desired definite information in re- 
gard to the charges against him. An explanation 
from the plaintiff himself might have been entirely 
satisfactory. He seems to have preferred a law- 
suit to an explanation, and he must abide the re- 
sult. The statements made by the defendants were 
privileged.” 


In Thomas Ray, an infant, by Thomas Ray, his 
guardian ad litem, appellant, v. James R. Keene 
and Foxhall Keene, respondents, decided at the 
June term by the New York Appellate Division, 
First Department (19 App. Div. 147), it was held 
that the fact that an owner of racing horses em- 
pleys a trainer, who employs jockeys to ride the 
horses, does not render such owner liable for an 
injury done to a jockey, under 16 years of age, 


‘ whose employment for such purpose is forbidden 


by section 292 of the Penal Code, by reason of his 
being compelled, contrary to his expressed wish, 
by the trainer, to ride the horse of a third person 
Acemding to the evidence adduced on the trial, 
the hoy mounted the horse, which subsequently 
threw him, with reluctance, and was compelled to 
tide by Cooper, the trainer for Keene, who, stand- 
ing with a cane or stick in his hand, stated that 
he would knock him off if he did not ride the 
horse. It is conceded that such conduct on the 
part of Cooper was sufficient to fix a liability en 
Cooper and the defendants, if Cooper, in what he 
did. was acting within the scope of an authority 
corferred by defendants. If, however, Cooper was 
not acting as their agent in what he did, the court 
feund it difficult to assign any principle upon 
which defendants are liable for injuries received 
by plaintiff while riding a horse in which defend- 
ants had no interest. The court said further, in 
part: “In this connection, it is important to recall 
just what Cooper's position was. The plairtifi 
testified that he was employed by Cooper, and 
that Cooper was employed by the defendants. In 
addition, we have but the pleadings to show just 
what was the extent of Cooper’s authority. The 
complaint alleges that these ‘ defendants employed 
or caused to be employed the infant plaintiff.’ 
And the answer is that they employed ‘a proper 
person as trainer, to whose charge the manage- 
ment of such horses as these defendants desired to 
have trained for racing was confided, who, in the 
course of his employment, selected and employed 
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jockeys and stable boys to ride said horses,’ one 
of whom, they are informed and believe, was the 
plaintiff. It will thus be noticed that Cooper’s 
employment was the training of such horses as 
defendants confided to him, and he, on his part, 
employed the stable boys. It was, therefore, en- 
tirely competent, for aught that appears to the 
contrary, for Cooper to train other horses besides 
those of the defendants, or, as in this instance, to 
train Crosson’s horse. Undoubtedly, if Cooper 
was not an independent contractor, but was in the 
general employment of the defendants, by whom 
he was given authority to employ stable boys and 
jockeys, then there might be some force in the 
suggestion that, in directing the boys as to what 
they should do, he was within the general scope 
of his employment, and that it was not for the 
boys to question his authority, and that for what 
they did for Cooper, presumably acting for the 
defendants, the latter could be held liable. We 
fail, however, to see upon what principle a boy 
employed by Cooper, though part of his duties 
consisted in exercising the defendants’ horses, 
confided to Cooper for training, when injured 
while riding, under Cooper’s directions, a horse 
in which the defendants had no interest what- 
ever, can recover from them for such injuries.” 
* * * 


“Cooper was employed by the defendants to 
train such horses as they confided to his care, 
and the testimony shows, as the answer admits, 
that the plaintiff was employed by Cooper. But 
there is nothing to show that his employment was 
solely limited to riding the defendants’ horses, or 
that he was employed by Cooper for that exclu- 
sively. The plaintiff was injured, not in riding 
one of the defendants’ horses, but in riding by 
direction of Cooper, his master, a horse belong- 
ing to Crosson, without the knowledge or assent 
of the defendants, and Cooper, in ordering the 
plaintiff to ride Crosson’s horse, cannot by any 
stretch of the pleadings or evidence be held to 
have instructed him to do anything which in any 
way could be regarded as done for the defendants. 
Nor could the plaintiff have understood that it 
was done for the defendants, because he admits 
that he had seen the horse on previous occasions 
at West Farms, and knew it belonged to Crosson, 
who, on the day in question, had brought it to the 
track, and for whom Cooper directed the boy to 
ride. If, however, upon any view, a jury could 
infer that Cooper was in complete charge and con- 
trol of a stable of horses belonging to the defend- 
ants, and had authority to employ stable boys for 
them to exercise their horses, and had, without 
their authority or consent, forced the plaintiff to 
ride a horse which he knew did not belong to the 
defendants, and that the plaintiff was thus injured, 
then would be presented a case similar to the illus- 
tration of a foreman who, without authority, com- 
pelled an employe to enter upon a work which the 
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latter well knew was not one in which the master 
had any concern, and for injuries suffered in 
which the master could not be responsible.” 

The Supreme Court of Rhode Island has re- 
asserted the settled rule, that when two or more 
persons perish in the same disaster, and there is 
no way of determining which died first, the pre- 
sumption, as far as the right of succession to their 
estates is concerned, is that all died at the same 
moment and holds (1) that when three testatrices 
(sisters) die in this manner, a bequest or devise 
from one to another does not take effect; and (2) 
that as in the case in hand each left a will devis- 
ing all her estate to her two sisters, directing that 
after the decease of the last surviving sister $500 
each should be paid to two nieces, and $200 to 
one S., out of the proceeds remaining after pay- 
ment of debts, the surviving niece (one having 
died during the lifetime of the sisters) was entitled 
to $500 and S. to $200 out of the personal estate of 
each of the three sisters, while their heirs were 
entitled to the residue of that and to the real es- 
tate, as if no will had been made. (In re Wilbor, 
37 Atl. Rep. 634.) 


In Yearance v. Powell, decided by the Court of 
Errors and Appeals of New Jersey, in June, 1897 
(37 Atl. Rep. 735), the following is the official 
syllabus: 

“1. A father, in extremis, being about to exe- 
cute a will making his three children his residuary 
devisees, stayed such execution in order to add 
a bequest to another person. One of the children, 
without the knowledge of the others, assured him 
that, if he should execute the will without change, 
his wish with regard to the intended bequest 
would be fulfilled. On this assurance he did so 
execute the document. Held, that the share in the 
estate of the child giving the assurance must con- 
tribute a third only towards making good the 
intended bequest. 

“2. Quere: Can like contribution be compelled 
from the shares of the other children? ” 

The court said: “In 1855, George D. Randell, of 
Newark, took into his family the respondent, who 
was the motherless niece of his wife. She was 
then about 15 years of age. She had outside em- 
ployment, and paid board at a low rate. About 
1862 Mrs. Randell died, leaving two children — 
Lillie E., aged 8 years, and Frederick L., aged 
4 years. At Mr. Randell’s request the respondent 
abandoned her employment and took charge of 
the children. She received no stated wages, and 
paid no board. In 1867 she married, but remained 
in the household until the next year, when. Mr. 
Randell married the second time. Her relations 
with the family continued close, and in times of 
sickness she was called in to assist. One child, 





call the respondent ‘ Aunt Anna,’ and, in the light 
of the relations of the parties, the occurrences at 
Mr. Randell’s deathbed, hereafter to be stated, 
seem very natural. In March, 1889, Mr. Randell 
was stricken with a fatal illness, and essayed to 
make his will. He was then a widower, with the 
same three children. Lillie had been married. 
Her married name is Yearance. She is, and was 
then, childless. Frederick was married, and had, 
and still has, infant children. Edith was a girl of 
20. She has married pending this litigation. Her 
married name is Hopping. A draft for a will had 
been prepared for Mr. Randell in the lifetime of 
his wife, but he had never executed it. He gave 
instructions to counsel to prepare a redraft, sim- 
ply omitting the provisions in favor of his de- 
ceased wife, and to bring it to him at once for 
execution. Counsel presented such redraft at 
his bedside the same evening. By its terms, after 
giving the use of his residence to Lillie and Edith, 
at their option, the entire estate was, with the 
intervention of trustees, to go to the three chil- 
dren in equal parts. Lillie was to take an estate 
for life, with remainder to her issue, or, in default 
of issue, to Edith and to Frederick’s children; 
Frederick was to take an estate for life, no pro- 
vision being made for remainder; and Edith was 
to take an absolute estate on reaching the age of 
24 years. Pending the preparation of the will, Mr. 
Randell determined to bestow something upon 
Mrs. Powell, and, when the draft was brought to 
him, he asked to have added a clause devising to 
her a house and lot on Brunswick street, in the 
rear of his residence. He had already conveyed 
that property to Mrs. Yearance, and, on being 
reminded of that fact, which had escaped his en- 
feebled memory, he directed that the clause in 
Mrs. Powell’s favor shuuld take the form of a 
money bequest of $4,500, fixed by him as the 
equivalent in value of the property. Counsel was 
about to redraw the will, but the attending physi- 
cian expressed the opinion that there ought to be 
no delay. Mrs. Yearance was the only one of the 
testator’s children present. She at once said: 
‘Papa, that will be all right; just as you wish.’ 
And Mr. Randell responded: ‘ All right; if that is 
so, I will execute the will as it is.’ And he did so 
execute it. He died in the afternoon of the next 
day. Mrs. Yearance has always been ready to 
carry out her father’s wish; either by permitting 
$4,500 to be paid to Mrs. Powell from the residu- 
ary personalty of h.s estate, or by conveying to 
her the Brunswick street property, on receiving 
$1,500 from each of the shares thereof bequeathed 
to her brother and sister, respectively. The mat- 
ter was held in abeyance until Edith should reach 
the age of 24 years. When that time arrived, 
Edith made her consent to any settlement de- 
pendent on Frederick’s concurrence, and he re- 
fused to have his share of the estate in any way 





Edith, was born of Mr. Randell’s second marriage, 
in the year 1869. Even she seems accustomed to 


diminished. In this posture of affairs Mrs. Powell 
filed her bill against the trustees of the will, the 
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three children of the testator, and the children of \ 


Frederick L. Randell. The bill prays decree for 
the payment by the trustees of $4,500 from the 
testator’s residuary estate. The decree made 
charges the whole $4,500 on Mrs. Yearance alone, 
giving her the option to convey the Brunswick 
street property instead of paying that sum. From 
this decree she has appealed, making the com- 
plainant the sole respondent. The principle recog- 
nized by this court in Williams v. Vreeland (32 
N. J. Eq. 734), and the precedents therein ap- 
proved, warrant a decree in Mrs. Powell’s favor; 
but not the one made. It is not necessary to re- 
cite the testimony in the case. It is well sum- 
marized by the vice-chancellor, and we differ in 
but one respect from his conclusion on the facts. 
We think that the testator could not have sup- 
posed that Mrs. Yearance meant to agree that his 
wishes should be fulfilled, even if it were neces- 
sary to that end that the whole of the bequest he 
contemplated should have to come from her share 
of his estate. He accepted her assurance as bind- 
ing the three devisees and remaindermen, and not 
herself alone. The decree is wrong to the extent 
that it charges her with more than her share of 
the $4,500. We have not considered the very in- 
teresting question of the right to compel payment 
of the residue of the intended bequest from the 
shares represented by Mrs. Hopping and Freder- 
ick L. Randell. The learned vice-chancellor as- 
sumes that this is impossible, in the absence of 
promises by them, respectively. There are deci- 
sions holding otherwise in cases like the present. 
They proceed on the theory that one of several 
devisees of a class represents all, and that where 
a testator executes his will on the faith of a prom- 
ise that some trust will be performed, made by 
one of the class in behalf of all, it is fraud for the 
others to claim the devise without sharing its 
burdens. We are precluded from examining and 
determining the question because the other devi- 
sees are not before this court on the appeal of 
Mrs. Yearance. Should the Court of Chancery 
adhere to the view of the vice-chancellor, the ques- 
tion may be presented by Mrs. Powell by appeal. 


The Maryland Court of Appeals held, in the 
recent case of Hadden et al. v. Linville, reported 
in the Baltimore Daily Review, that under no 
theory of implied power can a president or general 
manager transfer the assets of an insolvent corpo- 
ration about to go into the hands of a receiver for 
an antecedent debt. The court said: “ This case 
is clearly distinguishable from one where the 
managing officer has disposed of the property for 
the purpose of procuring credit for his company; 
there are cases when that is held to have been a 
proper exercise of his authority. * * * But 
with that question we are not now called upon to 
deal. In this case the transfer was for the pur- 
pose of securing or paying an antecedent debt. 








Chaffees’ authority under the by-law, and under 
that he was permitted to exercise in the manage- 
ment of the affairs of the company, was conferred 
upon him for the purpose of enabling him to 
properly and successfully conduct the business, to 
keep the company a going concern, with capacity 
to earn a profit for its stockholders; not that he 
might, after the company became insolvent and 
was about to go into the hands of a receiver, par- 
cel out its assets or any portion of them among 
such of the creditors as his caprice or interest 
might lead him to select. An authority lixe this 
has never been accorded, as far as we are in- 
formed, to any officer charged with the conduct 
of the affairs of a corporation, whether he be 
called president, general manager, or by any other 
name, unless there had been conferred upon him 
a prior express authority by the directors or 
stockholders of the company. Ordinarily, it is 
true, an authority to do a particular act may be 
inferred by persons dealing with the corporation 
from the fact that the officer who is acting for it 
has habitually assumed and exercised the power 
in the face of the public. * * * But under no 
theory of implied power can either a president or 
general manager transfer the assets of an insol- 
vent corporation about to go into the hands of 
a receiver for an antecedent debt. 


a 


CONCERNING “OBITER DICTA.” 





66 (\BITER DICTA,” said John A. Finch at the 
recent banquet of the Indiana State Bar 
Association, “is not statutory Latin, and we have 
no information as to how the words would have 
been translated by the commissioners who pre- 
pared our first Code, had they been required to 
make such an attempt. The law dictionaries and 
the courts translate these words as a phrase, and 
give us rather an exegesis than a_ translation. 
* Dicta,’ says a judge of the New York Court of 
Appeals, ‘are opinions of a judge which do not 
embody the resolution or determination of the 
court, and made without argument:or full con- 
sideration of the point; they are not the pro- 
fessed, deliberate determinations of the judge him- 
self. Obiter dicta,’ he says, ‘are such opinions, 
uttered by the way, not upon the point or question 
pending, as if drawn aside for the time from the 
main topic of the case to collateral subjects.’ 

“An old judge is quoted as saying: ‘ An obiter 
dictum, in the language of the law, is a gratuitous 
opinion, an individual impertinence.’ 

“T am not much of a dictionary-maker, but | 
believe I could improve upon either and say: “ An 
obiter dictum is the passing opinion of a judge 
expressed when it is not called for.’ 

“A great judge was asked: ‘ What is the differ- 
ence between law and equity?’ ‘ Very little in the 


end,’ responded his lordship; ‘at common law you 
are done for at once; in equity you are not so eas- 
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ily disposed of. The former is a bullet which is 
instantaneously and charmingly effective; the latter 
the angler’s hook, which plays with the victim be- 
fore it kills him. Common law is prussic acid; 
equity is laudanum.’ 

“ Whether a man goes down with a law bullet 
in a vital part or is wearied out as is the fish be- 
fore being landed, where he may gasp his life out; 
whether he dies with one convulsion after a swal- 
low of prussic acid or dreamily passes away in 
the solace of an opium overdraught, is perhaps no 
matter in the end. In the processes there is a vast 
difference, but the tombstones—the reports of 
that court which has the last say —read very 
much alike. The figure is perhaps not a bad one. 

“There is a deal of difference in what should 
be on the monument and what is on it, and there 
is equal difference in what should be in the opin- 
ions of the courts of last resort and what the 
judges speaking for the court find time to inject. 
The elegies and eulogies on the plain memorial 
slab and the massive monument are often obiter — 
not meant seriously —and superfluous. The 
judges of the law courts in bank and the chan- 
cellors in their meditative chambers are as much 
given to superfluous utterances as are the post- 
mortem inscriptions in marble. Obiter dicta is a 
vice common to both. 

“A child wandering in a cemetery, after read- 
ing the effusive inscriptions, all too superfluous 
after the statement that a dead man is below, asks 
where the bad people are buried. A reader of re- 
ports, searching for authority, sighs that so much 
is said when so much less would amply suffice. 

“We are taught that we may disregard all 
obiter dicta, but as we are never sure what the 
law in a given case is until some court has given 
an opinion in the reports, equally are we never 
sure what is unnecessary law, the obiter dicta of 
an opinion, until some later court so informs us. 
That which we have for years quoted as authority 
is, in later expression, stripped of its conclusive- 
ness and made simply an impertinence. Not only 
does the superfluous expression which has been 
cited or acted upon as decisive become indecisive; 
it becomes a reproach to the judge who wrote it. 

“This sort of thing reminds one of what Arte- 
mus Ward said in his lecture on the Mormons: 
‘One of the principal features of my entertain- 
ment is that it contains so many things that don’t 
have anything to do with it.” We have been suc- 
ceeding or failing because of something in an 
opinion which turns out to have no right to a 
place in the judicial utterance. A man who has 
carefully wound up his clock every night fo1 
twenty years and then learns that it is an eight- 
day clock has less reason for feeling bad than a 
lawyer who has lost a case or been guided in 
advice given by something that turns out to be 
obiter. 

“ After having bowed to the supposed law, as 


XUM 





found in an opinion of a high court for years, we 
are suddenly told that the judge who wrote the 
opinion was ‘ off his base,’ so to speak, and what 
he said was not the law at all, or, at least, he had 
no business to have then said it was the law. 


os 


Take the case of the Home Insurance Com- 
pany v. Morse, in which the Supreme Court of the 
United States held that a statute of Wisconsin re 
quiring an insurance company of another State 
to agree that it would not remove a case against 
it to the United States Circuit Court was ‘ illegal 
and void,’ and therefore not binding on the com- 
pany. Then read, and rub your eyes as you read, 
the same court in Doyle v. The Continental In- 
surance Company, in which it was held that the 
State may prescribe any condition that it may 
deem proper, whether constitutional or not, upon 
which corporations of other States may enter its 
borders, using language which was long held as a 
sword over companies that contemplated taking « 
case to the United States Circuit Court in thai 
State, or in other States having a like statute. 
Years afterward we have from the same court 
(Barron v. Burnside), in which it was held that 
the ominous part of Doyle v. The Continental 
Insurance Company was obiter dictum; holding 
further that no conditions can be imposed by a 
State upon corporations foreign to it which are 
repugnant to the Constitution and laws of the 
United States. Such an episode reminds one of 
the trick on Falstaff that was ‘argument for a 
week, laughter for a month and a jest forever.’ 

“ Borne 
change.’ 


says: ‘Nothing is permanent but 
And so we have to say of the law. We 
cai never rest secure upon any opinion until we 
have searched later reports for an opinion modi- 
fying or reversing it or declaring some of its vital 
parts obiter dicta. 

“Polonius asked Hamlet what he was reading. 
‘Words, words, words,’ said Hamlet, and called 
the writer a ‘satirical rogue.’ Ben Butler was 
seen in a railroad train reading what appeared to 
be a law book, and was asked: ‘ Are you reading 
law, general?’ ‘No,’ said he; ‘only a volume of 
Massachusetts reports.’ 

“There are 166 volumes of Massachusetts re- 
ports, 165 volumes of United States Supreme 
Court reports, and hundreds and thousands of re- 
ports of other States. Every year adds to the 
reports. of the courts of this country about 250 
volumes and about 60 volumes of text-books. 
“Words, words, words.’ Ben Butler to the con- 
trary notwithstanding, all of these words are law 
uniess they have been pronounced obiter dicta. 

“Does anybody believe we can allow our 
presses to go on forever belching out books that 
are of such value that every lawyer must know 
what is or what is not in the motley throng be- 
fore he can feel safe? Nay, verily. There must, 
in some way, from somewhere, come relief. 
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“The supposed great library at Alexandria was 
destroyed by the men of Mohammed for the, to 
them, satisfactory reason that if the books in it 
agreed with the koran they were unnecessary, and 
if they did not agree with it they were unsound. 
Will ever some devoted advocate or some legions 
of such devotees of the real law —the red-eyed 
kind, if you please — arise and settle this question 
by a conflagration? 

“Oliver Wendell Holmes -said he doubted not 
that if all the medicines in the world were dumped 
into the sea it would be a great deal better for the 
human family, though a great deal worse for the 
fishes. Some such remark could be made about 
our voluminous libraries. If something violent 
should happen to all the law reports now crowding 
our shelves, and all, or nearly all, of the books of 
alleged authors on particular branches of the law— 
such books being in the main a product of scis- 
sors, paste pot and a $10-a-week drudge — would 
anybody suffer? 


“A long time ago an old man wished that his 
adversary would write a book. It needs no argu- 
ment to prove that no lawyer ever said that; our 
enemies have written books, lots of them; too 
many of them, such as they are; and the spoiling 
of paper goes merrily on. ‘ Much study is a wear- 
iness of the flesh,’ it is true, but winnowing chaff 
for an occasional grain of wheat is more weari- 
ness still. Are we forever to roll at the ever in- 
creasing stone of Sisyphus, or shall we make some 
effort to relieve ourselves and our successors? 


“T am myself a lecturer on a branch of the law 
in a reputable law college. At the beginning of 
my course, or at the end, or, mayhap, many times 
ad interim, I tell my classes there is no logical, 
coherent, justifiable law on the subject: that there 
are decisions galore, and that those decisions will 
control in the trial courts, not because they are 
right, but because they are decisions bound in calf, 
or sheep, or hide of some other animal. I advise 
them to search well these volumes in animal skins, 
and say that the lawyer who finds most opinions 
leaning his way will succeed the best. It is not a 
question of logic or elementary law of the sort 
that is the ‘perfection of reason.’ It is simply a 
question of numerical strength. ‘The Lord is on 
the side of the heaviest battalions,’ said Napoleon. 

“Indiana has more courts and more judges and 
annually issues more reports than all England. 
Our reports seem to get more voluminous and 
contain less law. The first volume of Blackford 
has 432 pages and contains 504 cases. The last 
volume of Indiana reports has 700 pages and 179 
cases. Comparison of the first and last volume of 
reports of any other State will show like numerical 
results. Does this signify? Yes, verily, it does 
signify. It signifies all too much. Do lawyers at 
the bar or judges on the bench carefully reason or 
copiously remember? Is the law a matter of rea- 





soning or is it a matter of searching for cases in 
point? 

“ Obiter dicta might be applied to many a vol- 
ume in its entirety, to many a page of opinion for 
its mere prolixity. 

“Men and brethren, what shall we do to be 
saved?” 





MARRIAGES AT -EA. 





WueEeN Lookep INTO AND CONSIDERED THE 
Ceremony Is Very Ho.Liow. 
LOS ANGELES father, whose daughter went 
through the ceremony of marriage at sea, 
proposes to test the legality of that form of mar- 
riage. When the business is 
looked into it appears to be a very hollow cere- 
It simply means that a male and a female 
have traveled outside of the jurisdiction of the 
State to go through a ceremony that has no other 
force than that derived from State laws. Outside 
the three-mile limit there is no law governing 
marriage, and consequently no law against any 
particular marriage ceremony. Parties go to sea 
to escape the conditions attached to the perform- 
ance of the marriage ceremony within the State. 
Yet they expect the State to recognize as valid 
a ceremony performed in violation of the State’s 
laws. The State has a purpose in providing that 
minors shall not marry except with the consent 
of their parents. That purpose is mainly to pre- 
vent young people who do not know much about 
each other, and whose mental and moral condition 
is not such as their parents regard as necessary to 
the assumption of marital relations, from forming 
the alliance for which they are unfit. This pur- 
pose, of course, is defeated when the young people 
slip out of a port and coax a good-natured sea 
captain to mumble over their joined hands some 
words which have no legal significance whatever. 
As well might the young people make certain 
promises to each other and then declare that they 
were married. 

Marriage at sea is simply a contract marriage 
with the contract left out. It is a kind of bluff on 
the girl’s parents, who justly consider that her 
prospects in life are ruined, unless the marriage 
is recognized. When parties desiring to marry go 
from a State which throws some restraint about 
marriage contracts to a State which asks no ques- 
tions, they have the satisfaction of knowing that 
they are married according to the laws of the 
State they were married in. But when they are 
married at sea they have the sanction of no law 
whatever. They went to sea to escape law. The 


marriage-at-sea 


mony. 


female party to the escapade may come back in 
such a plight that her parents think a real mar- 
riage her only salvation, but she might have got 
herself into that plight without going to sea.— 
San Francisco Bulletin. 
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THE COURT OF APPEALS VACANCY, 





Jupoce Axton B. ParRKER THE DEMOCRATIC 
NoMINEE — JUDGE WALLACE TO BE NAMED BY 
REPUBLICANS. 


NTEREST on the part of the bar of the State 
| in the choice of the successor of Chief Justice 
Charles Andrews, of the Court of Appeals, who, 
by the inexorable mandate of the Constitution, 
must retire at the close of the present year — al- 
though, as it happens, he ‘is still in the prime and 
plenitude of his powers — grows as the time for 
choosing the candidates for the 
draws near. The position is, perhaps, the most 
censpicuous and honorable one to which the 
members of the bar of the State can aspire. It 
has been occupied by some of the brightest legal 
lights whom the Empire State has produced. By 
reason of the exigencies of politics, this being 
what the politicians term an “ off” year, with no 
States officers to be 
nominating 


exalted place 


chosen, there will be no 
conventions, the candidates being 
named by the respective State committees, Re- 
publican and Democratic. 

The State Democratic committee, at its meet- 
ing in New York, on the 15th inst., as had been 
expected, selected Supreme Court Justice Alton 
B. Parker, of Kingston, as the Democratic candi- 
date. The vote of the committee was as follows: 
Alton B. Parker, 28; Charles F. Tabor, of Buffalo, 
10; Charles J. Patterson, of Troy, 8; D. Cady 
Herrick, of Albany, 3. On motion of Mayor 
Molloy, of Troy, the nomination of Judge Parker 
was made unanimous. The nominee is an able 
high-minded and eminent jurist, whose elevation 
to the bench of the highest court in the Empire 
State would be popular, as well as deserved. He 
would bring to that tribunal twenty years’ experi- 
ence as a successful judge, although he is but 46 
years of age. Of this service, eight years were 
spent as surrogate of the county of Ulster, and 
the balance as a justice of the Supreme Court 
While a justice of the Supreme Court, in 1889, he 
was designated as a judge of the Second Division 
of the Court of Appeals, and held that position 
until the court was dissolved, in 18q2. While a 
member of this court, his opinions, as is well 
known to bench, bar and the public, were clear 
cencise, logical and convincing expositions of the 
law of the State. In 1892, in consequence of a 
request made by members of the judiciary of the 
city of New York, Judge Parker was appointed # 
member of the General Term of the First Depart- 
ment, and remained there until the creation of the 
Appellate Division. He was recently appointed 
by Governor Black to sit during the illness of 
Judge Barrett. 

On the Republican side it appears to be settled 
that the State committee of that party will name 
as the Republican candidate United States Circuit 


XU 








Court Judge William J. Wallace, now and for a 
number of years past a resident of Albany. Judge 
Wallace’s circuit embraces the States of New 
York, Connecticut and Vermont. His career, 
both at the bar and on the bench, has been a long 
and honorable one, with no event or action to 
mar its symmetry, and that he would adorn the 
Court of Appeals, if chosen by the voters of the 
State to preside over the deliberations of that high 
and honored tribunal, is universally conceded. 
A native of Syracuse, where he was born in 18309, 
Judge Wallace has, for the past twenty-three 
years, served in a judicial capacity with marked 
and singular faithfulness. He concededly pos- 
sesses the experience and high attainments essen- 
tial in a candidate for presiding judge of a court 
than which few stand higher in public estimation 
and popular respect in the civilized world. It is 
gratifying to know that, whichever of the candi- 
dates shall be chosen by the people next Novem- 
ber, he will prove a worthy successor of the 
eminent judge who, at the close of the present 
year, will hand down the judicial ermine as pure 
and spotless as it was when he first assumed it, 
twenty-seven years ago. 





— 


EXPERT TESTIMONY.* 


T will be remembered that a would-be facetious 
barrister remarked that prevaricators 
might be properly arranged in an ascending series, 
to wit, ordinary fibbers, liars and experts: an ar- 
rangement which I fear meets with the approval 
of many members of the bench and bar to-day. 
The cause for such harsh classification is not so 
very far to seek. It is based upon ignorance on 
the part of the bar. and at times upon what is 
worse than ignorance on the side of the “ expert.” 
With the culpable acts of the pseudo scientist we 
cannot waste our time. 


once 


That he merits prompt 
condemnation is axiomatic: but a word is wanted 
touching upon what may be termed the ignorance 
of the court. 

“When I take my place upon the witness- 
stand.” said a prominent toxicologist once to 
me, “TI can never predict in what shape I shall 
be pon leaving it.” a feeling with which most of 
us can, T fancy, sympathize pretty keenly. 

Is it that we fear exposure of the weak points 
in our professional armor? Do we dread to say 
in public “I do not know?” Hardly that, I take 
it. We are now possessed of so very little of that 
which one day may be known, that no true scien- 
tist hesitates for an instant to plead legitimate 
ignorance. What really troubles us upon cross- 
examination is that the court does not speak our 
language, a language often quite difficult of direct 
translation: that it is but rarely schooled in the 
principles of our science: and that, in consequence, 





*Address by William P Mason, before the Section of Chemis- 
try, American Association For =the Advancement of Science, 
Detroit meeting, August, 1897. 
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it frequently insists upon categorical answers to 
the most impossible kind of questions. 

The hypothetical questions showered upon the 
expert witness are sometimes veritable curiosities, 
so peculiar are they in their monstrosity. Who 
among us but has felt that the layman, who has 
simply to testify to observed facts, has an easy 
time of it indeed, when compared with him from 
whom there is expected an opinion under oath? 

All scientific men are willing and anxious to 
have their work scrutinized carefully by their 
peers: but to be exposed to the one-sided criti- 
cism frequently encountered at the bar is quite 
another matter: for it must be remembered that 
after the adverse counsel has opened up what ap- 
pears to be a glaring inconsistency in the testi- 
mony, the re-direct-examination may utterly fail 
to repair the breach, because of a lack of familiar- 
ity with a technical subject on the part of the 
friendly attorney. 


This leaves the witness in the unenviable posi- 
tion of disagreeing with the general drift of his 
own testimony, while it deprives him of suitable 
means of insisting upon its revision and correc- 
tion. 

According to the writer’s view, there is but one 
way to escape such dilemma, and that is by direct 
and immediate appeal to the judge; urging that 
the oath taken called for a statement of the whole 
truth, and not the misleading portion already 
elicited. 


To illustrate how serious a matter the partial 
testimony of an expert witness may be, and to 
show also to what extent lawyers may go whc 
look only to the winning of their causes, permit 
me to refer to an already reported poison case in 
which I was employed by the people. It may be 
roughly outlined as follows: 


Much arsenic and a very little zinc were found 
in the stomach. 

The body had not been embalmed, but cloths 
wrung out in an embalming fluid containing zinc 
and arsenic had been spread upon the face and 
chest. 

Medical testimony showed that no fluid could 
have run down the throat. Knowing the relative 
pioportions of zinc and arsenic in the embalming 
fluid, the quantity of arsenic found in the stomach 
was twelve times larger than it should have been 
to have balanced the zinc, also there present, as- 
suming them to have both come from the intro- 
cuction of the said embalming fluid by cadaveric 
imbikition. Other circumstantial evidence was 
greatly against the prisoner 


At the time of my appearing’for the people, on 
the occasion of the first trial of the case, my direct 
testiniony brought out very strongly the fact that 
a fatal quantity of arsenic had been found in the 
stomach, but no opportunity was given me te 
testify to the presence of the zinc found there as 





well, although the fact of its existence in the body 
was known to the prosecution through my pre- 
liminary report. Though ignorance of the nature 
of such report on the part of the defense, nv 
change was made in the character of my testi- 
mony during the cross-examination, and I was 
permitted to leave the witness-stand with a por- 
tion of my story untold. No witnesses were 
called for the defense, and the case was given tu 
the jury with the darkest of prospects for the 
prisoner. 

For many reasons, unnecessary to recount here 
! was distinctly of the opinion that murder had 
been committed, but I felt, nevertheless, that com- 
mon justice demanded that the prisoner shou! | 
have been entitled to whatever doubt could have 
been thrcwn upon the minds of the jury, no :nat- 
ter how far-fetched the foundations for 
doubt might have been. 

The first trial having resulted in a disagreement 
of the jury. I was pleased to learn, before the 
second hearing of the case began, that the defense 
wa3 prepared to go into the question of the em- 
balming fluid; for the responsibility of permitting 
only a part of what I knew to be drawn from me, 
to the entire exclusion of the remaining portion, 
was greater than I wished to assume. The nature 
of my report to the coroner having been estab- 
lished, and certain opinions relating thereto havy- 
ing been fully ventilated, the jury were possessed 
of “ reasonable doubt,” and acquitted the prisoner. 
What now were the duties of the expert upon the 
occasion of the first trial of this case, and how 
should he have construed the meaning of his oath? 


such 


One eminent legal light, to whom the question 
was referred, held that the expert was distinctly 
the property of the side employing him, and that 
his duty was simply to answer truthfully the ques- 
tions put to him. without attempting to enlighten 
the court upon facts known to him, but not 
brought out by the examination, no matter how 
vital such facts might be. 

Another held that although the above course 
would be proper in a civil case, yet, in a matter in- 
volving life and death, the witness should insist 
upon the court becoming acquainted with his 
whole story. Do not such differences in legal 
opinion make it very desirable that the expert, at 
least in capital cases. should be the employe of 
the bench rather than of the bar, in order that 
whatever scientific investigations are made may 
be entirely open to public knowledge and criti- 
cism? 

Although the expert should earnestly strive to 
have what he has to say presented in the best 
form, he must remember that to secure clearness, 
particularly before a jury. technicalities should be 
reduced to a minimum. To a degree they are un- 
avoidable. but let them be as few as possible. 
Illustrations should be homely and apt: capable 
of easy grasp by the jury’s minds, and if possible 











LV- 


th? 


les- 


irse 

in- 
sist 

his 
egal 
, at 
> of 
that 
may 
Titi- 


e to 
best 
ness, 
d be 
une 
‘ible. 
able 
sible 


THE ALBANY LAW JOURNAL. 211 








taken from scenes familiar to the jury in their 
daily lives. 

It is an unfortunate fact that the expert must 
be prepared to encounter in the court-room not 
only unfamiliarity with his specialty, but also 
deep-rocted prejudices and popular notions, hoary 
with age and not to be lightly removed from the 
mind by the words of a single witness. As Presi- 
dent Jordan has well said: “ There is no non- 
sense so unscientific that men called educated will 
not accept it as science,’ and, let me add, they 
will calmly attempt to shove the burden of proof 
upon the scientific man who is opposed to their 
views. Sanitary experts, in particular, run up 
against all sorts of popular superstitions, and are 
inveighed against as “ professors” by those who 
consider themselves the “ practical” workers of 
the time; and, let it be noted, the burden of proof 
is uniformly laid upon these “ professcrs’’’ shoul- 
ders, while the most astounding and occult state- 
ments made by the “ practical” men may be re- 
ceived without verification. 


One source of trouble, which perhaps is pecu- 
liar to the water expert, lies in the impossibility 
of utilizing analytical results, such as were made 
years ago. 

Those who are not chemists fail to grasp the 
fact that the examination of water may not be 
lecked upon from the same point of view 4s the 
analysis of an iron ore. The statement that water 
analysis is but of recent birth, and that it is yet 
in its infancy, is hard for them to appreciate, hold- 
ing, as they naturally do, that what was true 
twenty years ago must be true to-day, if science 
does not lie. 

A pit into which many an expert’ witness falls 
is prepared for him by insidious questions lead- 
ing him to venture an opinion upon matters out- 
side of his specialty. It is a fatal error to attempt 
to know too much. Terse, clear answers, well 
within the narrow path leading to the point in 
question, are the only safe ones; and when the 
line of inquiry crosses into regions where the wit- 
ness feels himself not truly an expert, his proper 
course is to refuse to testify outside of the bound- 
aries of his legitimate province. 

Unfortunately the expert is as often invited to 
take these collateral flights by the side employing 
him as by the opposition. Affidavits in submitted 
cases are commonly written by the lawyers and 
not by the expert, although they are, of course, 
based upon his reports. In the strength of his 
desire to win the case, the lawyer often prepares 
a much stronger affidavit than his witness is will- 
ing to swear to. 


The writer has had no little difficulty just at 
this point, and has had plenty of occasion to ob- 
serve the irritation displayed by counse] upon a 
tefusal to indorse statements which have been 
“too much expanded.” 

Every expert witness, especially in his early 
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cases, is sure to have adverse authorities quoted 
against him; therefore, it behooves him to be so 
iamiliar with the literature of his subject as to be 
capable of pointing out that such and such a 
writer is not up to date, or that such and such a 
passage, if quoted in full. would not bear the ad- 
verse construction that its partial presentation 
carries. When the expert reaches a position of 
such prominence that he can state a thing to be 
so because he says it, irrespective of whatever 
may be written on the subject to the contrary, his 
‘ourse then is greatly simplified; but long before 
he attains that altitude he will have put himself 
upon record in many cases, and happy for him if 
the record so made be such as cannot be quoted 
to his disadvantage. 

“Tf I had only not written my first book,” is 
the reflection of many a distinguished author 
while one of the great masters of music, referring 
to an opera, said: “It is one of my early crimes.” 

Above all things. the expert “should provide 
things honest in the sight of all men.” 


It is well for him to be deeply interested in his 
case, to feel in a measure as if it were his own, 
but it is unwise in him to become so partisan as 
to let his feelings affect his good judgment, and 
it would be indeed criminal should he permit his 
interest in any way to contort the facts. 

Before the case is brought to a final hearing, it 
may be apparent that experiments before the 
court are possible and they may be demanded by 
the counsel in charge of the case. If such experi- 
ments be striking, easy of execution, and not too 
long, by all means make them. 


Practical illustrations, particularly such as in- 
volve some fundamental principle, have great 
weight with the court: but these illustrations must 
not be such as would turn the court-room into a 
temporary laboratory and involve the loss of 
much time in vexatious waitings. 

Such experiments as are determined upon 
should be thoroughly rehearsed beforehand. no 
matter how simple they may be, for, of all failures, 
the court-room experiment which declines to “ go 
off” is perhaps the most dismal. 

This brings to mind a kindred topic upon which 
there should be a word of caution; laboratory ex- 
periments, which work to perfection, may utterly 
fail when expanded to commercial proportions, so 
that it is wise to hear in mind the danger of 
swearing too positively as to what will happen in 
iarge plants, when the opinion is based only upon 
what is observed to occur upon the smaller scale. 
Like conditions will, of course, produce like re- 
sults, but it is marvelous how insidiously un- 
looked-for conditions will at times creep into 
one’s calculations. and how hard it is even to 
recognize their presence. 

When preparing his case for presentation, the 
expert often errs in not dwelling more largely 
upon certain points because he thinks them al- 
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ready old and well known. To him they may be 
old, but to the public they may be of the newest. 
Not only is the public unequally posted with the 
specialist, but what it once knew upon the subject 
may have been forgotten. It is well, therefore, to 
insert, in a special report, matters that would be 
properly omitted from a paper prepared for a pro- 
fessional audience. 

Sanitary problems are of especial interest to the 
public, but the amount of ignorance, or rather 
false knowledge, displayed concerning them is 
surprising and often difficult to combat. The 
Sanitarian is not unfrequently called upon sud- 
denly to defend a position involving complex sta- 
tistics; and, because the data cannot be forthwith 

produced, the inference is drawn that his points 
are really without facts to support them, and that 
they are consequently not well taken. 

Long before he gets into court, particularly if 
the time for preparation of the case be short, the 
expert may well “pray to be delivered from his 
friends.” He may receive a peremptory order 
by telegraph to “determine the mineral qualities 
of this rock.” when the telegram should have 
read “ Assay this ore for silver,” and later it may 
be a matter of surprise that a quantitative knowl- 
edge of the copper present was not obtained while 
passing along the line for the determination of 
the silver: for it is generally not known that the 
complete analysis of any thing is quite rare, and 
correspondingly tedious and expensive. 


Toxicologists who hear me may call to mind 
some case involving a search for the presence of 
an alkaloid, strychnia for example, during which 
search the district attorney, in his eagerness for 
information, may have asked to know what the 
indications were as to the presence of the poison, 
at a time when the extraneous organic matter was 
not nearly removed. He may have wished no 
final report, but only the simple probabilities, 
whereon to base a possible arrest. Such requests 
are very common, and are akin to a demand for 
a proof of the pudding during the early baking, 
when we all know that such proof comes at a 
ninch later stage of the proceedings. 

Finally, “When doctors 
decide?” 

This question is often very vigorously settled 
by the jury, as was instanced in a recent cele- 
brated murder trial in New York city. In that 
case what the experts had to say on either side 
was simply thrown overboard as a whole, and the 
finding was based upon the testimony of the re- 
maining witnesses. 

What can be said upon this question of the dis- 
agreement of expert witnesses? First, it must be 
neted, they are far from being the only class of 
people who fail to agree, and that, too, on very 
important subjects. Do my hearers think it would 
be a very difficult task to find a small army of 
men who would testify very variously and very 


disagree, who shall 





positively upon questions of politics or religion? 
Would it be hard to find “ good men and true” 
who would give under oath greatly differing opin- 
ions concerning the propriety of instituting free 
trade or establishing an inheritance tax? Experts 
are subject to the same errors of judgment as 
befall the rest of professional humanity, and when 
their opinions clash, they are entitled to the same 
respect that we grant to the members of the bench 
when they hand down the decision of a divided 
court. 

One fruitful opportunity for disagreement al- 
ways arises when questions are brought into court 
touching upon matters newly discovered and 
apart from the well-beaten path of common pro- 
fessional knowledge. Doubt is often left upon 
the minds of those seeking the light, even when 
the testimony is given by the specialist who origi- 
nally developed the new point in question, for one 
cannot be expected to be thoroughly educated in 
that which he has himself but recently discovered. 

Many of us have dreaded to see the “ pto- 
maines,” or putrefactive alkaloids, make their way 
into court with their mystifying influences upon 
judge and jury and their tendency to protect 
crime. Now that they are in, what is to be the 
end? Even with no “ ptomaine theory” possible, 
the ptomaine form of argument is not unknown, 
The arsenic 
whether he was willing to swear that at some 
future time an element would not be discovered 
giving the stated reactions now called arsenical. 
Such nonsense is, of course, instituted to impress 
the jury, and is suggested by similar questioning 
in the alkaloid cases. 


writer was once asked in an case, 


A recent and somewhat amusing instance arose 
from an attempt to introduce the rather new con- 
ception of “degeneracy” into a murder trial. 
The defense sought to show that the prisoner was 
a “degenerate” and offered expert testimony as 
to the meaning of the term and as to the signs 
whereby such a condition was to be recognized; 
whereupon the prosecution called attention to the 
fact that the defendant’s experts themselves ex- 
hibited every one of the signs in question. 

Having said all that he was to say, and having 
stated it to the best advantage, should the expert 
depend upon the stenographer’s so recording it 
as to allow of its being used in future without 
correction? Decidedly not. 

The average stenographer is unfamiliar with 
technical terms, especially such as are chemical, 
and the witness who fails to supervise the min- 
utes may find out later that he was sworn to a 
most remarkable array of “facts.” The writer 
once discovered that he had recommended, as a 
very efficient method of purifying a city water, 
the filtering of the entire supply “through a layer 
of black mud.” Not to take your time further, let 


us summarize what has thus been briefly said: 
The expert witness should be absolutely truth- 
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ful. of course; that is assumed, but beyond that 
he should be clear and terse in his statements 
homely and apt in his illustrations, incapable of 
being led beyond the field in which he is truly an 
expert, and as fearless of legitimate ignorance as 
he is fearful of illegitimate knowledge. 

Mounting the witness-stand with these princi- 
ples as his guide, he may be assured of stepping 
down again at the close of his testimony with 
credit to himself and to the profession he has 
chosen. 


anit prompt 


Li NCH LAW AND WHAT IT MEANS. 





AST year there were 141 persons lynched in 
J the United States, as against 171 in 1895. 
Up to and including August 18, the victims of mob 


violence in 1896 numbered 93. During the corre- 


sponding period this year there have been 95 
lynchings. This number does not include any 


victims of so-called “ race wars,” nor a negro in 
Louisiana and another in Georgia who committed 
suicide rather than be captured by mobs. Of those 
lynched thus far this year 75 were negro men, 16 
white men, 2 white women and 2 negro women. 
The negro women were lynched in Alabama. The 
white women were killed during an attack by a 
mob on a disreputable house in West Virginia. 
The total number of victims is apportioned by 
States as follows: Texas 19, Alabama 16, Georgia 
9. Louisiana 8, Florida 7, Mississippi and Ken- 
tucky 6 each, West Virginia, Tennessee and Ar- 
kansas 4 each, South Carolina 3, Oklahoma, Vir- 
ginia and Missouri 2 each, Maryland, Ohio and 
North Carolina 1 each. The white victims are ap- 
portioned as follows: Arkansas 3, Texas, West 
Virginia, Kentucky and Oklahoma 2 each, Ala- 
bama, Georgia, Mississippi, Tennessee and Mis- 
souri I each. 

According to the crimes charged against the 
victims, the classification is as follows, as regards 
the chief offenses: Assault on women, 24; murder, 
22; murder preceded by outrage or attempted out- 
rage of women, 10; robbery or thievery, 10; at- 
tempted assault on women, 9; arson, 4. Besides 
the above there were 16 lynchings for various of- 
follows: At Sisterville, W. Va., two 
white men and two white women, driven out of a 
disreputable resort by fire and killed; in Okla- 
homa, two white outlaws; at Rockfield, Ky., a 
negro, for writing an insulting letter to a white 
woman; at Olney, Ala., a young negro, for elop- 
ing with a white girl; at Clinton, La., a negro, for 
train-wrecking; at Waynesboro, Miss., a white 
man, assassinated because he turned State’s evi- 
dence against lynchers; at Madisonville, Ky., a 
disreputable white man, hanged “ on general prin- 
ciples; ” at Florence, Ala., a colored minister, who 
had harbored a negro charged with attempted as- 
sault on a woman, the negro having been previ- 
ously lynched; at Myers, Ky., a negro, because he 


fenses, as 





had a “bad reputation;” at Elba, a white man, 
charged with “a number of crimes;” in Brazos 
county, Tex., a negro, for an unknown cause; in 
Lamar county, Ala., an innocent negro, who was 
mistaken for the real offender. 

The chief argument in extenuation of lynching 
has been that the safety of communities calls for 
punishment by mobs because existing laws are in- 
adequate to inflict the proper penalty. An analysis 
of the figures given above fails to bear out this 
argument. Of 95 lynchings this year 58 were for 
crimes that were legally punishable by death in the 
States where they were committed. There were 
32 murders, 10 of them preceded by assaults on 
women. All of these were capital offenses. There 
were 24 assaults, all legally punishable by death in 
the States where they were committed, except one 
in Maryland and one in Ohio. There were two 
cases of arson in the first degree, one in South 
Carolina and one in Mississippi, the law in each 
State allowing the extreme penalty to be inflicted 
for this crime. There were thus 58 persons 
lynched who, if guilty, would surely have been 
convicted and executed in a legal manner, espe- 
cially as nearly all of them were southern negroes. 
By taking the law into their own hands, the 
lynchers, therefore, unnecessarily placed them- 
selves on the brutal level of their victims. As for 
the remaining 37 victims of mob violence, nearly 
all of them were murdered for offenses no code of 
law would hold to be capital crimes. They were 
killed simply to satisfy a desire to take life. Their 
slaughter is a demonstration that once the regula- 
tion of crime is taken out of the courts the line is 
drawn at no offense. The system of mob law, 
when unrestrained, enlarges the category of capi- 
tal crimes until it includes the slightest misde- 


meanors. Finally, it is no longer lynching, but 
massacre, and then comes anarchy. — Utica 
Herald. 

he agi 8 


SOME HUMORS OF SPECIAL PLEADING. 


N entertaining article might be written on the 
humors of special pleading, says the London 
Law Journal. How Littledale, a master’ of the 
art, in drawing an indictment for murder, which 
had been committed with a double-barreled pistol, 
spent many hours in endeavoring to invent some 
form of words by which to cover the possibility of 
the fact of the ball having issued from either bar- 
rel; how another pleader lost his cause by mis- 
calling vites arbores; how an indictment for for- 
gery was quashed because it charged the prisoner 
as Bartw., when he had signed the damning note 
as Bartholomew: how Parke (Baron Surrebutter) 
took a demurrer to the bedside of a sick friend, 
feeling sure, he said, that the sight of it would 
restore the invalid, it was so exquisitely drafted. 
But of all the wire-drawn refinement of that won- 
derful science, could anything astonish the honest 
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layman more than the case referred to in “ Rolle’s 
Reports?” In this case, an action for words, the 
pleading was that “Sir Thomas Holt hath taken 
a cleaver and stricken his cook upon the head, so 
that one side of the head fell upon one shoulder, 
and the other side upon the other shoulder,” but it 
omitted to say that the cook was dead, “il ne 
averr que le cook fuit mort,’ so it was bad —* pur 
ceo fuit adjudge nemy bon’ —the cook’s death 
after this splitting of his head being matter of 
inference only. The case in which the above is 
cited as an authority is itself a charming illustra- 
tion of the fastidious nicety of the old pleader. 
“ Thou art a thief,” the defendant had said to the 
plaintiff: “thou hast stolen me a _ hundred of 
slatte.” “Stolen me!” It puzzled the court 
where was the felony in stealing the defendant? 
Judgment for the defendant. 


—_—_.—_—_——— 


REQUISITES OF SUCCESS AT THE BAR. 


N line with what the ALBANy Law JouRNAL 
has recently published with respect to the 
requisites of success at the bar, a writer in the 
Montreal Metropolitan of recent date has some- 
thing to say which is worthy of perusal. Premis- 
ing that it is always well to give both sides of a 
question, the writer goes on to record a conversa- 
ticn had with a leading professional man upon the 
subject of the overcrowding of the profession. 
This gentleman, whose opinions are entitled to 
the highest respect, and who has achieved his 
present eminence chiefly through pérsistent work, 
remarked that nothing was more erroneous than 
the view that, in both the medical and legal pro. 
fessions, there was not to-day a career for any 
industrious, healthy, intelligent, honest. sober 
young man. The difficulty is that the universities 
seem to produce a class of conceited young cox- 
combs, who imagine that the moment they are 
possessed of a university degree and a license to 
practice medicine or law, they are immediately ab- 
solved from the necessity of further study, and are 
fitted at orice to embark on the most serious law- 
suits and the gravest and most delicate operations. 
Said this gentleman: “ There is plenty of room in 
the professions to-day, both at the bottom and at 
the top, and the difficulty is to get reliable assist- 
ants. I have had a great deal of experience in my 
profession, and I can safely say that any properly 
qualified young man of gentlemanly demeanor and 
good habits, who is assiduous and hard working, 
can obtain a good place among many of the lead- 
ings firms of solicitors. 


“Do you think,” continued this gentleman, 


“that (mentioning the names of four or five of 
our leading advocates) these men have reached the 
pinnacle of success 
chance, or accident? 


merely throush luck, or 
Not at all. Each and every 











one of them has struggled and worked night and 
day for years. As students, their anxiety was not 
to fritter away the day and escape from the office 
at the earliest possible moment, but they were on 
the lookout to see in how much they could help 
their patrons, and were eagerly looking for work 
to do all the time. As juniors, in their respective 
firms, they were bright and early at their offices. 
Their cases were well prepared, and clients were 
always able to reach them day and night. In time 
they began to be regarded as men who could be 
trusted, and if to-day they are earning large in- 
comes, while so many of their confreres are prac- 
tically starving, the result is due less to any dif- 
ference in initial natural ability than to the genius 
of hard work, and the gift of attending to details 
and doing everything thoroughly. 

“Thoroughness is what is lacking in our Cana- 
dian youth. Slovenly habits, inattention to the 
details of appearance and minor matters are grave 
and serious faults in our national character. 

“T repeat that there is as much room for com- 
petent young men in the legal profession, at the 
hottom, in the middle and at the top, as there ever 
was, but the unreliable, pleasure-loving, untidy, 
indifferent men are naturally unsuccessful. The 
judges of our courts will tell you that they judge 
lawyers largely by their accuracy — by the careful 
way in which cases are presented, papers drawn 
and prepared, and to some extent by the pergonal 
appearance and deportment of the man. It can 
hardly be wondered at if a judge differentiates be- 
tween a counsel who is late in arriving in court, 
has his papers in disorder, is unshaven and wears 
a gown and tie which are awry, and one who is 
spick and span, respectful and punctual, and re- 
ceives the advent of the judge on the bench with 
his case in hand, his witnesses ready. These things 
count for more than most men think.” 





THEY’RE JUST TOO MEAN. 


NEWSPAPER MEN TRYING TO POKE FUN AT 
AMAZONIAN BLACKSTONES. 


Wwe; the learned assistant corporation coun- 

sel came into court yesterday, wearing.“a 
gray skirt, narrow white leather belt, black and 
white check shirt waist, standing collar and black 
tie,” it was at once apparent to the chroniclers of 
the proceedings that the time for a departure in 
the musty methods of setting down the evolution 
of the law had arrived, says the Chicago News. 

The entrance of the learned assistant corporation 
counsel was, in fact, a kind of formal notification 
that the law is even now in the process of being 
invested in shirt waists, gray skirts and the other 
mysteries of multifarious feminine habiliments, and 
that due regard must be paid to that fact hereafter 
in the literature of the law. 
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The law books will in time be strewn with de- 
scriptive sentences of the sort used in reporting 
those present at the charity ball. Thus: 

“Opinion by Juggerson, Ch. J. (Black silk, 
cut high in the neck, trimmed with jet.) 

* Dissenting opinion by Pugsley, J. (Tailor- 
made gown of blue cloth, full in the skirt, pearl 
ornaments.) ” 

The journalistic account of the trial will say: 
“Counsel for complainant then arose to reply, 
wearing a lovely satin dress, trimmed with lace.” 

What a world of opportunity for crushing 
repartee the new order will afford. Thus, in the 
heat of forensic debate, shouts like this may b< 
delivered: “I dissent, your honors, from the pusi- 
tion taken by counsel for the other side, whose hat, 
I may remark in passing, is not on straight.” Or: 
“May it please the court, the precedent which 
opposing counsel has cited no more fits this case 
than her jacket fits her back. Her deductions, like 
her front hair, are false.” 
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Legal Laughs. 








After hearing argument in a case a rural justice 
said: 

“I’m sorter mixed on this here matter, an’ I'll 
preserve my decision.” 

‘“ About what time, jedge,” said the lawye1 
“will you dish out them preserves?” 

“Thar’s no tellin’,” replied his honor. “I’ve 
got a sight o’ plowin’ tew do, an’ erbout ten acres 
to fence in. Jest take the pris’ner ter jail till 
fall!” 

Isaac N. Arnold, in his “‘ Reminiscences of the 
Illinois Bar,” tells some excellent stories. Here 
is one which shows to the modern lawyer that 
contempt of court must have been a lost art in 
the earlier days. Speaking of Mr. Butterfield, a 
once famous attorney, Mr. Arnold says: 

“Tt was on one of the northern circuits, held 
by Judge Jesse B. Thomas, that Mr. Butterfield, 
irritated by the delay of the judge in deciding a 
case which he had argued some time before, came 
in one morning and said, with great gravity: ‘1 
believe, if your honor please, this court is called 
the ‘Oyer and Terminer.’ I think it ought to be 
called the ‘oyer sans terminer.’’ and sat down. 
The next morning, when counsel were called for 
motions, Mr. Butterfield called up a pending mo- 
tion for a new trial in an important case. ‘The 
motion is overruled,’ said Judge Thomas, abruptly. 
‘Yesterday you declared this court ought to be 
called ‘oyer sans terminer;’ so,’ continued the 
judge, as I had made up my mind in this case, I 
thought I would decide it promptly.’ Mr. Butter- 
field seemed for a moment a little disconcerted, 
but directly added: ‘May it please your honor, 
yesterday this court was a court of oyer sans ter- 
miner; to-day your honor has reversed the order; 
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it is now terminer sans oyer. But I believe lL 
should prefer the injustice of interminable delay 
rather than the swift and inevitable blunders your 
honor is sure to make by guessing without hear- 
ing argument.’ ” 


— eee 


Legal Rotes of Pertinence. 

The Supreme Court of Wisconsin holds, in 
Randles v. Waukesha Co. (71 N. W. Rep. 1034), 
that when a sheriff, having a warrant for the ar- 
rest of a person charged with larceny, takes a 
citizen’s horse and pursues and overtakes the 
felon, but in so doing overdrives and injures the 
horse, the county is not liable for its value. 


A returned letter is inadmissible to prove that 
the person to whom it was addressed did not live 
in the place to which it was directed, according 
to decision of the Court of Criminal Appeals ot 
Texas, in Dawson v. State (41 S. W. Rep. 599). 

According to the decision of the Supreme Court 
of Rhode Island, in Padey v. Am. Ship-Windlass 
Co. (37 Atl. Rep. 706), an infant can make a bind- 
ing contract of apprenticeship to learn a useful 
trade, and cannot avoid that contract on becom- 
ing of age; and if he violates it he will be bound 
by a clause therein providing for the retention and 
forfeiture of part of the wages due him. 

Judson Auten, of Clinton county, Mich., was 
charged with assault with intent to commit mur- 
der. On the trial the question of sanity was 
1aised, and on the testimony of two examining 
physicians the court sent Auten to the asylum for 
dangerous and criminally insane, at Ionia. Later 
the same court ordered Auten’s discharge from 
custody, and Dr. O. R. Long, keeper of the asy- 
lum, refused to liberate the man. The attorney- 
general has just upheld the keeper. In cases of 
this kind the Michigan law provides that the pris- 
oner shall remain in custody until his reason is 
restored, when the criminal case against him shall 
resume. If his reason be not restored he must 
stay in confinement. 


“While it is cheap wit for many to say sneer- 
ing things of our profession, yet if you strike from 
Anglo-Saxon history the thoughts and deeds of 
her lawyers you rob it of more than half its glory. 
Blot from American society to-day the lawyer 
with all the work that he does and all the power 
that he exerts, and you leave society as dry and 
chifting as the sands that sweep over the Sahara. 
For the mystic force that binds our civilization 
and makes possible its successes and glories in 
the law, and they who minister at its shrine and 
keep alive its sacred fires, and you and I and that 
vast multitude of our co-workers who boast no 
higher title than that of lawyer.”” — Justice Brewer. 

An Esquimo from Alaska named Edward Mars- 
den is a student in the summer law school at the 
University of Michigan. He is a Christian, 
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graduate of the Sitka Industrial School, served as 
a steamboat hand on the North Pacific, saved 
money, and instead of going to the gold fields, 
has come east to educate himself in order that he 
may return and help his race. 

Miss Lulie A. Lytle, a negress, aged 23, was 
admitted to the bar at Memphis on September 8. 
She is perhaps the only living negress in America 
who is licensed to practice law. Miss Lytle was 
born in Tennessee, but her parents moved ta To- 
peka, Kan., where her father figured in politics 
and made money in business. She was given the 
full benefit of the local schools, and in 1892, be- 
cause of her intelligence and diligence, was made 
engrossing clerk of the Kansas legislature. She 
decided then to study law, and in 1895 she entered 
Central College, at Nashville, which offers ad- 
vantages to her race. A diploma from that school 
entitles the holder to admission to the bar. She 
finished there this year, and secured the formality 
of a certificate of good character from the court 
in Davidson county, a prerequisite to securing a 
license. Miss Lytle entered the criminal court- 
house at Memphis in company with the well- 
known negro lawyer, J. F. Settle, and he intro- 
duced her to the court. Upon presentation of her 
certificate and diploma her name was enrolled. 
She will practice in Kansas. 


—- + 


English Aotes. 


The Rt. Hon. J. S. Way, chief justice of South 
Australia, returned to Adelaide by the Orient 
steamer Oruba, which sailed September 3d. 


The death of Sir Charles Lilley is announced. 
He was one of the three Australian chief justices 
who found journalism a serviceable rung in the 
ladder of success. Sir Charles found his way into 
the Queensland parliament, the attorney-general- 
ship, and the chief justiceship via the editorial 
chair of the Brisbane Courier. 


There is, says the Law Times, a very ancient 
precedent of judges going on circuit. “ And he 
went from year to year in circuit to Bethel, and 
Gilgal, and Mizpeh, and judged Israel in all those 
places.” I Sam. vii, 16. 


There are now, says the Daily News, ten judges 
of the Supreme Court who are eligible for retire- 
ment, having completed the statutory term of 
fifteen years’ service, entitling them to a retiring 
pension. The master of the rolls (Lord Esher) 
heads the list with a service of over twenty-nine 
years; Baron Pollock comes next, with a record 
of nearly twenty-five years, followed by Lords 
Justices Lindley and Lopes, Justices Hawkins, 
Mathew and Cave, Lord Justice Chitty and Jus- 
tices North and Day, the latter of whom only 
completed his term in June last. Lord Justice A. 
L. Smith will have been on the bench fifteen 











years next April. Of the foregoing ten judges 
Mr. Justice Cave, whose resignation will come 
into force at the end of the Long Vacation, is the 
only one at present who seems likely to ayail 
himself of the opportunity to retire. 
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Aotes of Recent American Decisions, 


Criminal Law — Instructions — Rape.— It is not 
a rule of law that the jury must view the offense 
of rape as one well calculated to create strong 
prejudice against the accused; nor that rape is an 
accusation easy to make and hard to be defended 
by an accused, though he be ever so innocent; nor 
is it a rule of law that the attention of the jury be 
specially directed to the difficulty growing out of 
the usual circumstances of the crime in defending 
against rape. These are merely arguments to be 
addressed to the jury by counsel, and the court 
commits no error in refusing to give them in the 
shape of instructions. (Doyle v. State [Fla.], 22 
South. Rep. 272.) 


Partnership — Corporation as Partner — Ultra 
Vires — Accounting. —A corporation has no au- 
thority to share its corporate management with 
natural persons in a partnership. While public 
policy demands that courts shall declare such con- 
tracts by corporations unlawful, and that they 
shall not make any decree which prolongs their 
life in fact, every principle of equity demands that 
the corporation receiving a benefit from such con- 
tract, shall account for what it has received from 
him who has fully performed. (Boyd v. American 
Carbon Black Co. et al., Pa. Sup. Court, May 3, 
1897.) 
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Rew Books and Rew Editions. 
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The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to Those Contained in the “ American 
Decisions,” and the “ American Reports,” De- 
cided in the Courts of Last Resort of the Sev- 
eral States. By A. C. Freeman and _ the 
Associate Editors of the “ American Reports.” 
San Francisco: Bancroft-Whitney Company. 
1897. 

This is volume 55, American State Reports, and 
contains cases selected from 109 and 110 Ala., 114 
Cal., 22 Colo., 144 Ind., 13 Ind. Ap., 48 La., 8 
Md., 166 Mass., 105 Mich., 73 Miss., 58 N. J. L. 
54 N. J. Eq., 150 N. Y., 177 Pa., 45 S. C., 6S. D. 
and 15 Wash. There are in all 152 cases, reported 
in full. The annotations are, as usual, of much 


value, being carefully prepared and exhaustive. 

We have also received a copy of the brief digest 
to volumes 49 to 54 of the Am. State Reports, 
which is presentee to the patrons of the series by 
the Bancroft-Whitney Company. 
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